Ord. re: change to how height is measured in flood zones   DRAFT	September 29, 2014
Planning Commission strawman for discussion October 18, 2014
PLANNING COMMISSION WHITE PAPER ON AMENDING HOW 
BUILDING HEIGHT IS MEASURED IN FLOOD-PRONE AREAS[footnoteRef:1] [1:  This white paper and following strawman proposal were prepared by Planning Commission Chair King. They were based on extensive Commission discussion and public input, and are solely intended as a vehicle to stimulate discussion in subsequent Planning Commission meetings. ] 


BACKGROUND AND RATIONALE FOR THIS ORDINANCE

While individual members of the Planning Commission have differing opinions about the extent of future sea-level rise, the Planning Commission as a body feels it necessary to amend zoning and flood-loss reduction portions of the Town Code in ways that will better protect housing being built now from future flood damage – whether such flooding is the result of increased storm severity or sea-level rise, or both.

Currently the Town’s Floodplain Management Code (Chapter 101 of the Town Code) requires one-foot of freeboard in any FEMA-designated 1%-annual flood-risk zone.  “Freeboard” is an extra safety factor for flood levels greater than the 1%-annual flood level shown on effective Flood Insurance Rate Maps (FIRMs); extra height required above the FIRM base flood elevation (BFE) levels. 

Everyone who wishes to purchase subsidized flood insurance through the FEMA National Flood Insurance Program (NFIP) is required to meet certain base building elevation requirements when planning new construction, and when repairing subsequent to substantial damage or planning substantial improvements (see FEMA publication P-758 Substantial Improvement/Substantial Damage Desk Reference). As part of its responsibilities as a participant in the NFIP Community Rating System (CRS), the Town’s current Floodplain Management code requires such construction meet the FEMA base building elevation requirement plus 1’ of Town required freeboard.

The benefit to the individual property owner from building at, or above this base building elevation standard is a lowered flood insurance rate. Flood insurance rates are based on actuarial risk standards, and take into consideration the fact that the probability and extent of any potential flood-induced damage is reduced with increased building elevation (In an AE flood zone NFIP insurance rates for a building built 1’ above FEMA’s base flood elevation (BFE) are reduced by XX% from those for a comparable building built at BFE; at 3’ above BFE, these rates are reduced a total of 66%.)  

The benefits to the Town from including freeboard in its Floodplain Management code are twofold: 1) it creates a community that, as a whole, is safer from flood damage and the potential long-term negative economic impacts of extensive property damage, and 2) it garners a discount in flood insurance rates for all property owners purchasing flood insurance through the NFIP. Currently this discount is 10% of the actuarial-risk rate, but could increase by up to a 45% reduction as the Town becomes more proactive to prevent flood losses. 

The Planning Commission has been discussing amendments to the Town’s Floodplain Management code for most of this year, and will continue to do so. Included in those discussions have been thoughts around increasing the Town’s freeboard requirement. Doing so will 1) protect the Town from major losses resulting from severe flooding events; 2) will ensure that homes built, or substantially improved today will still be safe and habitable in 60 to 75 years when sea levels are expected to have risen 3’ to 5’ (according to FEMA and DNREC projections); and 3) better the Town’s CRS scoring, and possibly result in further town-wide flood insurance discounts.  

As sea levels rise, FEMA will increase its BFE levels accordingly, and likely update its Flood Insurance Rate Maps every 10 to 30 years to show these increased 1%-annual flood levels.  However, that doesn’t help those who built to the 2014 standard and later on – in 20 or 30 years – are at base building elevations that fall below BFE and are therefore assessed large insurance rate penalties. 

While that penalizes the individual, Dewey is currently facing a looming crisis due to the large amount of current housing on the Rehoboth Bay that is built on the ground. This is a disaster just waiting to happen if a major flood event hits. As it is, the Town has a large number of repeat flood-loss properties. Many of these properties will be raised this decade; possibly in response to FEMA base building elevation requirements for substantially improved or substantially damaged structures or owner desires to reduce their annual flood-insurance costs.  But, to what standard? If raised to the current 2014 freeboard standard, the Town may again be in a similar situation in 20 or 40 years, with many at-risk properties.   

The Planning Commission believes now is the time to increase the Town’s freeboard requirement; not just out of consideration for today’s flooding risks, but in anticipation of future flooding risks resulting from sea level rise and from the increasingly more-severe storm events accompanying global climate change.  Preliminary discussions have included proposals to increase the freeboard to 4’, at least in VE flood zones where damage from high-velocity wave action is likely, and a tiered approach that increases the freeboard more in some flooding special hazard areas than in others – reflective of the type of flooding risk in each. 

But there are two substantive issues that confound progress in this area:
1. FAIRNESS. While individual property owners can always elect to build to a higher base building elevation than required by Town flood-loss reduction regulations, if the freeboard regulation incorporated in Chapter 101 is increased, all homeowners in flood zones will be required to build to this higher elevation.  

The Town’s zoning code (Chapter 185 of the Town Code) currently regulates maximum building height, such that the highest point of a building or structure may not to exceed a height of 35’ above grade (defined by the elevation of the crown of the street in front of the property as measured at the center of the property). This applies to everyone, all across the Town. Increases in freeboard, however, would only apply to properties in 1%-annual flood-risk zones. A 1’, 2’ or 3’ increase in the freeboard regulation would accordingly decrease the subsequently available height between the first-floor and the top-of-the-building for any future construction, including structures undergoing substantial improvement (see FEMA publication P-578 Substantial Improvement/Substantial Damage Desk Reference). 

Zoning relief from the current maximum building height regulation could be sought through the Board of Adjustment, on a case-by-case basis based on hardship. However, approximately half of the homes in Dewey are in a flood zone and it is not reasonable to require each and everyone of these to seek a zoning variance for what should be realized as a ubiquitous problem. To the extent the Dewey Beach Board of Adjustment imposes the consideration of uniqueness of the property in assessing whether or not to grant a variance request – as is common practice in other jurisdictions – most of these properties would fail this test. 

It is the consensus of the Planning Commission that any solution to this problem must lie in an amendment to Town Code such that there is relief, as a matter of right, from the building-envelop squeeze that results from an increased freeboard standard.  

2. Existing structures in a 1%-annual flood-risk zone that are substantially damaged are required to be raised to a base building elevation equal to FEMA’s BFE level plus Town freeboard. For an existing house or condominium that was– as was past practice – built on the ground, this might require being raised by 3’ or 4’ to meet current base building elevation standards. If the freeboard requirement is increased, it would need to be raised correspondingly higher. If such a structure is at or close to a building height of 35’ above grade and suffers substantial damage from any natural source, it would have to be substantially modified to concurrently meet Town Zoning (building height) and Floodplain Management (base elevation) regulations – perhaps by removing one floor. There are upwards of 70 homes and condo buildings in the Rehoboth Bay basin that are currently situated below the FEMA + 1’ base building elevation and that would exceed a building height of 35’ above grade if raised 2’ or more (like Snug Harbor at the Bay end of Rodney Ave.). These at-risk properties are clustered, and it is likely that the next Super Storm Sandy would substantially damage many such properties. Under today’s Town Code, these properties would have to work their way, ne at a time, through zoning variance appeals to the Board of Adjustment.  

HOW TO PROCEED? 
The Planning Commission has considered two approaches to this conundrum:
1. Raise the maximum building height regulation in Chapter 185, Table 2 Bulk Zoning Standards in All Districts to increase the maximum permitted building heights for specific flood zones, possibly by an amount of increase in freeboard. 

The problem with this approach is that 1) it is a one-time fix and doesn’t address increases in flood levels incorporated into future FIRMs; and 2) it would require approval in a voter referendum and unanimous approval by the sitting Town Commissioners (who are opposed to any increase in Town height limits).
 
2. Change the reference point for height measurements in all flood zones from being measured from grade to being measured from the required base building elevation incorporated into Chapter 101. 

This approach results in 1) building heights will float with any future change(s) in FEMA base flood elevation levels or freeboard requirement (i.e., future increases will not result in subsequent reductions in permitted building envelope); and 2) it caps the vertical extent of permissible building envelopes at the height that is, on average, currently permitted. 

THE BIG QUESTION
The big question is really, what is the “right” building envelope? 

Regulations in Chapter 185 limit building envelopes in three ways: 1) lateral extent is limited by front-, rear- and side-yard setbacks; 2) vertical extent, by maximum height; and 3) total habitable area by floor area ratio. 

Most lots in Dewey are a standard 50’ wide by 100’ deep. But building envelopes can differ from street to street – or one side of a street to the other – due to differences in the relative elevations of the highest ground on a parcel versus the crown of the street out front, or whether or not the structure is in a flood zone. Two notable example of such variance in permissible vertical building envelopes are presented by 1) the pair of residences on the South side of Chicago Street on either side of King Charles Avenue. One is a two story home (with basement) built up on a hill, while the other is a 3-story building with roof deck set below the crown of King Charles. The second building enjoys an approximate 10’ vertical building envelope advantage over the first, and is built within a first-floor-to-top-of-building vertical building envelop of approximately 40’; 2) Snug Harbor at the Bay end of Rodney, where the crown of the road is at an approximate elevation of 2’ and the required first floor elevation is approximately six feet higher. This circumstance reduces the permissible vertical building envelope to approximately 29’.

DEVELOPMENT OF A STRAWMAN FOR CONSIDERATION
The attached strawman proposal is based on some assumptions:
1. The “right” approach is to tie zoning-height regulations in designated flood zones to some base flood elevation, and let it float up, or down, as flood levels and FEMA Flood Insurance Rate Maps change.
 
2. [image: ]It is reasonable to model a proposed target, permissible building envelope on the Town’s housing in AO flood zones (see figure to left). Pretty much all housing South of Houston Street and East of Coastal Highway is in an AO(2) special hazard area, or flood zone. Here the main risk of flooding comes from sheet flow due to heavy rains or intermittent dune breach, and is of short-term duration. The building requirement, as per FEMA and Town floodplain management regulations is for the elevation of the finished level of the first floor to be 3’ (FEMA + the Town’s 1’ of freeboard) higher than the highest ground elevation on the parcel (In Chapter 101 this is called the “highest adjacent grade”, which should not be confused with the Town’s definition of “grade” from which height is currently measured). 

Assuming, on average, that ground and grade elevations are approximately the same, then the average vertical building envelope – to be defined by the height of the top of the building above the first floor surface – would be approximately 32’. Yes, some will be a little taller and some will be a little shorter. But on average, this seems a reasonable standard to adopt. 

Working the math, it is simple to see that we could keep the 35’ maximum height in Chapter 185 and change the point of reference in Chapter 1 Section 16 to BFE minus 3’ in AO and AE zones, and BFE minus 2’ in VE zones. 

3. While changing regulations (at least for properties in the 1%-annual flood zone) regarding maximum building height from a standard of “35’ above grade” to one of 32’ between first floor and top of building might have a negative effect on a few specific properties, it is uniform in its treatment of all properties, similar to the 35’ above grade standard (which also differentially benefits specific properties), and opens a path forward for the Town regarding its responses to increasing flood damage resulting from increased storm severity and sea level rise and efforts for reducing future flood loss damage. 

4. For AO and AE flood zones, the FEMA/NFIP requirement is for the finished level of the first floor to be set higher than some base, BFE + freeboard elevation. In VE flood zones, due to the risk from high velocity wave action damaging the supporting framing, the requirement if for the lowest point of the horizontal support members, e.g., floor joist for the first floor, to be set above this level. For simplicity this strawman proposal assumes this difference, the distance between bottom of supporting framework and top of finished floor, is 1’. 

5. If the right vertical building envelope for the AO zone is 32’, the corresponding envelope for an AE zone would also be 32’ while that for a VE zone it would be 33’ (to take into account that the reference point is approximately one foot lower in a VE zone that in an AO or AE zone). 

 



ORDINANCE NO. ___________


AN ORDINANCE TO AMEND CHAPTER 1 GENERAL PROVISIONS AND/OR CHAPTER 185 ZONING OF THE CODE OF THE TOWN OF DEWEY BEACH, DE AS TO HOW BUILDING HEIGHT IS MEASURED IN VARIOUS FLOOD-PRONE AREAS; AND TO AMEND TOWN FREEBOARD REQUIREMENTS IN CHAPTER 101 FLOOD LOSS REDUCTION.[footnoteRef:2] [2:  SYNOPSIS. This ordinance amends Chapter 185 to amend how building heights are determined for structures in flood-prone areas (i.e., FEMA-designated VE, AE, or AO flood zones), and amends Chapter 101 to increase the Town-required freeboard in VE and AE flood zones.] 



	WHEREAS, in order to promote the health, safety, and welfare of the present and future inhabitants of Dewey Beach it is appropriate from time to time to amend Town regulations regarding planning and zoning issues within the Town of Dewey Beach, DE; and 

	WHEREAS, the Town’s Flood Loss Reduction Code (Chapter 101 of the Municipal Code), modeled upon Federal Emergency Management Agency (FEMA) and National Flood Insurance Program (NFIP) recommendations, requires structures in a FEMA-designated 1%-annual flood-risk zone that have been substantially damaged, or are undergoing substantial improvement, or are new construction to be appropriately elevated above minimum base flood elevations (BFE) by an amount equal to the Town’s freeboard; and

	WHEREAS, such minimum base flood elevations ARE determined by FEMA Flood Insurance Rate Maps (providing base flood elevations for 1%-annual flood levels) and the Town’s freeboard requirement is defined in Chapter 101 of the Town Code; and 

	WHEREAS, it is the desire of the Town Commissioners of the Town of Dewey Beach to encourage the sustainability of the Town of Dewey Beach in the face of increasingly-severe storm- driven flood damage and sea-level rise. 

	NOW, THEREFORE, BE IT ENACTED AND ORDAINED BY THE TOWN COMMISSIONERS OF THE TOWN OF DEWEY BEACH, DELAWARE IN SESSION MET THIS ____ DAY OF _________________, 2015, THAT:


SECTION 1.  Amend Article III Definitions of Chapter 1 General Provisions of the Town Code to redefine “Building, Height of”.  Amend Section 1-16 of the Town Code to amend the definition of “Building, Height of” as per the following red-lined text:
Building, Height of 
The vertical distance from grade to the highest point of the building or structure. [Amended 2-18-1983 by Ord. No. 26], except that:
A) in an AE, or AO Special Hazard Area designated in an effective FEMA Flood Insurance Rate Map (FIRM) building heights shall be measured from the FIRM-designatated base flood elevation (BFE) minus 3’ (three feet), and 
B) in a VE Special Hazard Area building heights shall be measured from the FIRM-designatated base flood elevation (BFE) minus 2’ (two feet).

SECTION 2. Amend Chapter 101 Flood Loss Reduction. Amend Chapter 101, everywhere appropriate, to redefine freeboard requirements as follows:
A) In a VE zone, 3’;
B) In an AE zone, 2’
C) In an AO zone, 18”
D) For a manufactured home in an AO zone, 18”.[footnoteRef:3] [3:  This is the current requirement for mobile/manufactured homes (New manufactured homes are not permitted by Town code)] 


SECTION 3 Severability. If any provision of this Ordinance shall be deemed or held to be invalid or unenforceable for any reason whatsoever, then such invalidity or unenforceability shall not affect any other provision of this Ordinance which may be given effect without such invalid or unenforceable provision, and to this end, the provisions of this Ordinance are hereby declared to be severable.
SECTION 4. Formatting and minor editorial changes. Minor changes of formatting, grammar, and typography may be made to assist incorporating these changes into the Town Code. 

SECTION 5. Adoption. This Ordinance shall take effect immediately upon its adoption by a majority vote of the Commissioners of the Town of Dewey Beach.

	Adopted by at least a majority vote of all Commissioners of the Town of Dewey Beach on ______________, 2015. 

								BY:_____________________
								Mayor Diane Hanson

								ATT:_____________________
								Town Manager Marc Appelbaum
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