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Zoning Changes in Response to Sea Level Rise – An interim PC Report 
 

 

Drivers for doing this now 

 Discussions at local and national levels have made it very clear that a rise in sea level by as much 

as 1.5 meters (4’ to 6’) could be seen this century;  

 Delaware Coastal Program modeling in the Dewey Rehoboth Bay basin shows that substantial 

inundation of Dewey properties will occur with a 0.5 meter sea-level rise (SLR), and inundation 

of most of the basin south of Salisbury St. and west of Coastal Highway will occur with a 1.0 

meter SLR. The consensus of the scientific community is that the question is not if this will 

occur, just when it will;  

 FEMA’s 2012 flood modeling puts the 1%-annual chance flooding level on Dewey Beach’s 

bayside at 4.8’ to 5.0’ (NAVD88). The bay level recorded on the USGS tide gauge at Head of the 

Bay for Hurricane Sandy was 4.56’ (NAVD88 adjusted); for comparison, the elevation of Coastal 

Highway around Bellevue St. is approximately 4.25’ (NAVD88 adjusted). 

 There is substantive conflict between current Federal Emergency Management Agency (FEMA, 

part of the Department of Homeland Security) and National Flood Insurance Program (NFIP) 

requirements and current Town zoning and flood plain management code. One example: FEMA 

requires any structure located in a flood zone that suffers substantial damage to rebuild to 

FEMA/NFIP base elevation standards, but Town code prohibits structures encroaching in any 

setback to be “expanded horizontally or vertically in the setback area.”  

 FEMA is in the process of finalizing new Flood Insurance Risk Maps (FIRMs), which will have 

significant changes for many Dewey properties. Revisions to the FIRMs is complex and data-

intensive process, and is unlikely to be revisited before significant SLR has occurred in the 

coastal Delaware if the more aggressive SLR predications prove accurate.  

 

Adaptation to SLR. The nation-wide discussion relevant to SLR (see e.g., “A Sea-Level Rise Adaptation 

Toolkit”) focuses on four adaptation strategies to improve community resilience: 

 Protection of people, property and infrastructure; 

 Adaptation in where and how one builds; 

 (Planned) retreat from areas of high risk of flooding; and 

 Preservation of natural resources. 

 

Planning Commission Guiding Principles. In formulating its zoning and flood plain management 

recommendations, the Planning Commission (PC) has reached consensus on the following: 

 It is the responsibility of PC to develop guiding principles and strategies, to use in formulating 

code and policy changes in the face of substantial sea-level rise to provide a safe and inviting 

environment for Dewey’s property owners and visitors without losing its small-beachtown feel, 

for recommendation to the Dewey Beach Town Commissioners; 

 Changes will be directed at providing clear pathways for owners of residential properties in flood 

zones that have experienced flood loss(es) or are at risk of flooding 1) to safely continue 

occupation of such properties and 2) to have reasons to continue investment in said properties for 

maintenance and flood abatement; 

 Changes, including additional zoning and/or flood plain management requirements, will be 

guided by what is best for the Town, to protect the community as a whole against future flood 

loss and damage; 

 While appeal to the Board of Adjustment (BoA) and the courts is always an option for relief from 

zoning code requirements, the number of potentially-affected properties is so large that a 

straightforward set of reliefs needs to be incorporated into the zoning code;  



Interim PC report on SLR to TCs DRAFT October 4, 2013 

2 

 

 Incentives should be provided to owners of non-conforming or older residential structures in a 

flood zone to bring such structures up to current zoning and/or building code;  

 Certain reliefs/requirements will be phased in with triggers tied to specific increases in sea level, 

i.e., an automatic 1 foot increase in required freeboard when SLR has increased by one foot from 

that at the date of enactment;  

 Under no circumstance will any zoning or flood plain management change at this time permit 

broaching the town-wide 35’ building-height limit. 

 

Types of Issues being currently addressed: 

 Residential structures in flood plains, especially when non-conforming with respect to required 

setbacks; 

 Commercial structures in flood plains (different set of issues; FEMA requirements for residential 

use is elevation; for commercial use, water-proofing); 

 Bay- and lake-shore “no-build” zones; 

 Reduced run off from new construction (reduced flooding); 

 Recommendations for policies to eliminate pollution run-off into the Bay (e.g., clean water 

master plan or “zero-discharge” planning); to eliminate Bay-side VE-designated flood zones; to 

eliminate flood damage to repetitive-loss properties; to reduce surface-water run-off from new 

construction on individual properties  

 

Specific Recommendations as of September 28, 2013: 

1. Amend 101-6. Coastal Floodplain Area sub-sections A., B. and C., 101- 4 Definitions, and 

elsewhere in the code where appropriate to clarify that “coastal high hazard area” designates all 

VE zones(as designated in the current and future FEMA FIRMs); “general floodplain areas”, all 

AE zones; and “areas of shallow flooding”, all AO zones, and that “coastal floodplain areas” 

include VE and AE zones. 

 

2. Amend 185-60 B, “A building which does not conform to the required setbacks in any respect 

shall not be expanded either vertically or horizontally in the setback area”, to provide relief in the 

zoning and floodplain management code to the owners of residential structures in a coastal flood 

plain that encroach in any required setback– whether damaged or not – to raise these structures to 

FEMA/NFIP/Town flood elevation standards (currently: FEMA’s 1% annual flood level plus the 

Town’s 1’ freeboard requirement) to make people safe and protect property, conditioned upon:  

 If the structure can be relocated or rebuilt in substantially the same configuration (other 

than base elevation) so as not to encroach in any required setback, it must do so and 

cannot be elevated in place – such action would be regulated under existing building, 

zoning and flood plain management code;  

 If the structure is not located on a buildable lot or if the character of the lot is such that it 

cannot be elevated/rebuilt without encroaching in required setbacks, and the structure is 

substantially damaged or the owners wish to proactively elevate to the 

FEMA/NFIP/Town base flood elevation, the owners must follow a process that includes 

1) site plan review and a recommendation by the Planning Commission (related to 

building and zoning standards, i.e., possible trade-offs in encroachment of side versus 

front/rear yards or confirmation of “essentially same configuration”), and 2) application 

to the Board of Adjustment for determination of any hardship;  

 Zoning code relief to be provided for the bare minimum of elevation to meet required 

FEMA/NFIP/Town base elevation requirements (plus some nominal variance); 

 If substantially damaged, the structure must be rebuilt to “essentially the same 

configuration”: cannot increase habitable square footage and cannot add any new floors. 
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Rebuilt areas must meet current building codes, and therefore may be to standard 

minimum 7’6” room heights; 

 Similar zoning relief/constraints would be provided to/imposed on residential structures 

in this category (located in a flood plain and cannot be elevated without encroaching in a 

required setback) that have suffered a less than 50% loss or are being elevated 

proactively. In cases of mild damage or proactive elevation of an older residential 

structure, the entire structure may be rebuilt to “essentially the same configuration” using 

modern building materials and meeting current building codes;  

 Under no circumstance can the elevated/rebuilt structure broach the Town-wide 35’ 

height limit unless approved by BOA based on demonstrated hardship. 

  

 Amend 185-59 to prohibit rebuilding a substantially damaged building in a flood plain 

without elevating to FEMA/NFIP/Town base elevation standards with conditions as 

indicated in item #2 above,  and to replace “must be completed within” with start the 

building permit application process within”. This is largely a clarification of current 

requirements to rebuild to FEMA/NFIP/Town base elevation requirements. Need to be 

cognizant of the timing required for dealing with insurance carriers and the need to 

require rebuilding within a timely manner (Because Dewey is a participant in the NFIP 

CRS program, all structures must be covered with flood insurance, cannot not have flood 

insurance)  

 

3. Waive half of building permit fees in 185-20 for repair of flood damage and retrofit projects 

improving resilience to sea-level rise, to 1.5%.  

 

Outstanding Questions: 

 Differences between residential-use and commercial-use (different FEMA requirements); 

 Increased required freeboard  

 Broaching of 35’ building-height limit in the code: 

 “Community standards” as alternative; 

 Priority on violations – setbacks versus dwelling-unit density; 

 Distinctions between repair and rebuild – what is “substantial damage” and what does 

“substantially similar” mean?; 

 Extension of building permit fee reductions for “rebuilds”; 

 Hard versus soft armoring; 

 Investments in roads and infrastructure (who?, when?); 

 Inter-relationship of Chapters 101 Flood Plain Management and 185 Zoning; 

 How to define “average sea level” in Rehoboth Bay effecting Dewey Beach and who will 

be responsible for monitoring and reporting?; 

 Coordination with other neighboring towns, county & state 

 

  


